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1. IDENTITY OF PETITIONER
Lloyd Edwin Herndon 1l requests the relief designated in
Part 2 of this Petition.
2. STATEMENT OF RELIEF SOUGHT
Mr. Herndon seeks review of an Unpublished Opinion of
Division Il of the Court of Appeals dated February 2, 2023.
(Appendix “A” 1-17)
3. ISSUE PRESENTED FOR REVIEW
Does a defendant who pleads guilty to an offense need to
file a motion to withdraw his/her guilty plea (CrR 4.2 (f)), prior to
appealing the conviction, when there are insufficient facts to sup-
port the plea?
4, STATEMENT OF THE CASE
Lloyd Edwin Herndon Il was charged with second degree
assault-DV pursuant to an Information filed on June 3, 2021. (CP

7; Appendix “B”)



The Information was based upon an affidavit of probable
cause which was filed on June 2, 2021. The affidavit states, in
part:

Herndon struck her several times with
a closed fist while she was in the
driver’s seat and he was outside the ve-
hicle. Herndon entered the vehicle and
placed his hands around her neck and
squeezed. [R.H.] said she was unable
to breathe when Herndon had his
hands around her neck. [R.H.] said this
happened two times.

... | observed red abrasions on both
sides of [R.H.’s] neck. There was a
lump forming under her hair where she
was struck by Herndon.

(CP 1, Appendix “C”)

The Information referenced RCW 9A.36.021 (1)(e) in the
caption. The charging portion of the Information cited RCW
9A.36.021 (1)(c). The factual outline, as contained in the

probable cause affidavit, supports a violation of RCW 9A.36.021

(1)(9)-



Mr. Herndon plead guilty to second degree assault-DV
based upon an intent to commit “felony theft.” Paragraph 11 of
his guilty plea statement reads as follows:
On June 1, 2021, in Adams County,
Washington, while | intended to com-
mit a felony theft, | assaulted a family
or household member.

(CP 61)

The trial court conducted a colloquy with Mr. Herndon at
the time that he entered his plea. The pertinent part of the
colloquy states:

THE COURT: Mr. Herndon, what is
your plea, guilty or not guilty, to the
charge of assault in the second degree
with domestic violence?

MR. HERNDON: Guilty.

THE COURT: Do you make said plea

freely and voluntarily?

MR. HERNDON: Yes, Your Honor.



THE COURT: At paragraph eleven
there is a statement. It reads as follows:
On June 1, 2021, in Adams County,
Washington, while | intended to
commit a felony theft, | assaulted a
family or household member. Is that
your statement, sir?

MR. HERNDON: Yes, Your Honor.
THE COURT: Is it a true statement?
MR. HERNDON: Yes, Your Honor.
THE COURT: I find the defendant’s
plea of gquilty to be knowingly,
intelligently, and voluntarily made. He
understands  the  charge, the
consequences of his plea. There is a
factual basis for his plea. | find him

guilty as charged. Sentencing date?



The Court of Appeals determined that Mr. Herndon’s
guilty plea was valid and that he should have filed a motion to
withdraw the plea.

ARGUMENT WHY REVIEW SHOULD BE ACCEPTED
QUERY: Did the State intend to charge Mr. Herndon with
subparagraph (c), (e), or (g) of RCW 9A.36.021 (1)?

Mr. Herndon challenges the sufficiency of the underlying
facts to support his guilty plea.

There are no facts set out in any portion of the record to
indicate that Mr. Herndon was armed with a deadly weapon.

There are no facts set out any place in the record to indicate
that Mr. Herndon intended to commit a “felony theft” with the
exception of the guilty plea statement itself.

The only underlying facts contained in any of the
documentation that would support a plea to second degree assault
DV pertain to subparagraph (g). Those facts are set out in the

probable cause affidavit.



“Due process requires that a defendant
be apprised of the nature of the offense
in order for a guilty plea to be accepted
as knowing, intelligent, and voluntary.
Real notice of the nature of the charge
is “the first and most universally rec-
ognized requirement of due process.”
Henderson v. Morgan, 426 U.S. 637,
645, 49 L. Ed. 108, 96 S. Ct. 2253
(1976) (quoting Smith v. O ’Grady, 312
U.S. 329, 334, 85 L. Ed. 859, 61 S. Ct.
572 (1941)). Accord, in re Keene, 95
Whn.2d 203, 622 P.2d 360 (1980). At a
minimum, the defendant would need to
be aware of the acts and the requisite
state of mind in which they must be
performed to constitute a crime.” 95
Whn.2d at 207 (quoting State v. Hols-
worth, 93 Wn.2d 148, 153 n.3, 607
P.2d 845 (1980)). Accord, State v.
Chervenell, 99 Wn.2d 309, 318, 662
P.2d 836 (1983).

State v. Osborne, 102 Wn.2d 87, 92-93, 684 P.2d 683 (1984).
In the absence of a factual basis his constitutional right to
due process under the Fourteenth Amendment to the United

States Constitution and Const. art. I, 88 3 and 22 was denied.



The Court of Appeals found that Mr. Herndon failed to
demonstrate the absence of a factual basis. The Court of Appeals
IS in error.

RAP 13.4 (b) provides, in part:

A petition for review will be accepted
by the Supreme Court only: (1) If the
decision of the Court of Appeals is in
conflict with a decision of the Supreme
Court; or (2) If the decision of the
Court of Appeals is in conflict with a
published decision of the Court of Ap-
peals; or (3) If a significant question of
law under the Constitution of the State
of Washington or of the United States
Is involved; or ....

Mr. Herndon contends that the lack of a factual basis for
his guilty plea falls within the provisions of RAP 13.4 (b)(1), (2)
and (3).

As announced in State v. Nonog, 169 Wn.2d 220, 226, 237

P.3d 250 (2010): “More than merely listing the elements, the

information must allege the particular facts supporting them.”



The Information in Mr. Herndon’s case does not set out
any specific facts to support a plea of guilty to RCW 9A.36.021
(1)(c). The Court of Appeals determined that Mr. Herndon’s
affirmation of his statement in the guilty plea satisfied the
requirement that a sufficient factual basis must be present to
support a plea. Again, the Court of Appeals is in error.

A factual basis exists if there is suffi-
cient evidence from which a jury could
conclude the defendant is guilty. State
v. Newton, 87 Wn.2d 363, 370, 552

P.2d 682 (1976). The factual basis
“may come from any source the trial
court finds reliable, and not just the ad-
missions of the defendant,” Newton,
87 Wn.3d at 370 “so long as the mate-
rial relied upon the trial court is made
a part of the record.”

Personal Restraint of Fuamaila, 131 Wn. App. 908, 924, 131
P.3d 318 (2006) quoting State v. Osborne, 102 Wn.2d 87, 95,
684 P.2d 683 (1984).

The record reflects that Mr. Herndon’s statement is the

only basis upon which the sentencing court relied.



“Essential elements include facts that must be proved
beyond a reasonable doubt to convict a defendant of a charged
crime.” State v. Melland, 9 Wn. App. 2d 786, 811, 450 P.3d 562
(2019); see also: State v. Zillyette, 175 Wn.2d 153, 158, 307 P.3d
712 (2013); and State v. Sullivan, 196 Wn. App. 314, 319, 382
P.3d 786 (2016).

The Court of Appeals decision also relies upon the
colloquy that was conducted between the trial court and Mr.
Herndon. The colloquy does not cure the defect.

During the colloquy between the trial
judge and defendant, no attempt was
made to orally elicit a description of ei-
ther defendant’s acts or state of mind
which resulted in the charge to which
he ultimately pleaded guilty... Because
that statement is a mere conclusion of
law, and, more importantly, fails to set
forth any of the elements which a jury
could have found a defendant guilty...
we hold that it falls short of fulfilling
the factual basis requirement of CrR
4.2 (d).

State v. Powell, 29 Wn. App. 163, 167, 627 P.2d 1337 (1981).



The Court of Appeals position is that Mr. Herndon was
required to comply with CrR 4.2 (f) before he could appeal the
question of the sufficiency of the underlying factual basis of the
plea.

CrR 4.2 (f) states:

Withdrawal of Plea. The court shall
allow a defendant to withdraw the de-
fendant's plea of guilty whenever it ap-
pears that the withdrawal is necessary
to correct a manifest injustice....

There is nothing in the rule that requires that a defendant
who has pled guilty must comply with this subparagraph before
challenging the sufficiency of the factual basis for a plea.

Accused persons have a constitutional
right to know the charges against them.
U.S. CoNnsT. AMEND. VI; WASH.
CONST. art. I, § 22 “Pursuant to this
right, ‘[tlhe accused .. has a
constitutional right to be apprised of
the nature and cause of the accusation
against him.... This doctrine is
elementary and of  universal
application, and is founded on the
plainest principle of justice.”” State v.
Gehrke, 193 Wn.2d 1, 6, 434 P.3d 522
(2019) (lead opinion) (first and third

10



alternations in original) (quoting State
v. Ackles, 8 Wash. 462, 464-65, 36 P.

597 (1894)). The State gives notice of
charges by Information, which “shall

be a plain, concise, and definite written
statement of the essential facts
constituting the offense charged.” CrR
2.1 (a)(1).
State v. Pry, 194 Wn.2d 745, 751, 452 P.3d 536 (2019).
The Court of Appeals decision also seems to imply that
Mr. Herndon’s prior criminal history, which involved
convictions for both second and fourth degree assault, somehow
fulfills the requirement of a factual basis in the present case. Mr.
Herndon has located no authority to support this aspect of the
decision.
In fact, the Pry case went on to state at 761-62:
“..[TThe inadequacy of the infor-
mation cannot be cured by referring to
the certificate of probable cause...
[W]e do not treat certificates of proba-
ble cause as part of the information,
even when they are attached to or ac-

company the information

QUERY: Where are the facts to support an alleged felony theft?

11



WPIC 35.11 sets out the instruction for second degree
assault with intent to commit a felony. It requires that a jury be
advised of the name of the felony that a defendant intended to
commit. (Appendix “D”)

WPIC 35.16 specifically tells a jury that the felony which
a defendant intended to commit is an element of the offense.
(Appendix “E”)

The only case which Mr. Herndon has been able to locate
in connection with an offense under RCW 9A.36.021 (1)(c) is
State v. Costello, 29 Wash. 366 (1902). The Costello Court, in
discussing the particular subsection, stated at 373:

The information charges the defendant
with the crime of “assault with intent
to commit a felony.” The particular fel-
ony is not named in that part of the in-
formation, but, immediately following,
the facts are stated which show the fel-
ony to be robbery. The defendant could
not have been misled as to the particu-

lar felony which was clearly charged
against him.

12



Mr. Herndon’s case is substantially different since there
are no factual predicates to support his plea to second degree
assault-DV by means of intent to commit a felony theft.

6. CONCLUSION

Mr. Herndon satisfies the requirements of RAP 13.4 (b)(1)
by submitting that the Court of Appeals decision violates State v.
Osborne, supra; State v. Nonog, supra; State v. Pry, supra; and
State v. Costello, supra.

Mr. Herndon submits that the Court of Appeals decision is
also adverse to the decisions in Personal Restraint of Fuamaila,
supra; State v. Melland, supra; and State v. Powell, supra as
proscribed by RAP 13.4 (b)(2).

Mr. Herndon also submits that the provisions of RAP 13.4
(b)(3) are met due to violation of his constitutional right to due
process under the Fourteenth Amendment to the United States
Constitution and Const. art. I, 88 3 and 22.

The Court of Appeals decision should be reversed and the

case remanded to the trial court for dismissal.

13



Certificate of Compliance: | hereby certify there are 1999
words contained in this Petition For Discretionary Review.

DATED this 24th day of February, 2023.
Respectfully submitted,

s/ Dennis W. Morgan

DENNIS W. MORGAN WSBA #5286
Attorney for Defendant/Appellant.

P.O. Box 1019

Republic, WA 99166

(509) 775-0777

(509) 775-0776
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